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Gross Misconduct

1.
Stages Prior to Disciplinary Procedure

1.1
Cases of minor misconduct are usually best dealt with informally.  There will, however, be situations where matters are more serious or where an informal approach has been unsuccessful.

1.2
Management support and guidance are designed to improve an employee’s conduct and are a normal feature of the manager’s function.  Care should be taken that this does not turn into a formal disciplinary hearing/investigation as this may unintentionally deny the employee certain rights such as the right to be accompanied. 

1.3
Brief agreed notes should be kept for reference purposes, together with a copy of any agreed actions.  Progress should be reviewed.  The use of a Management Instruction, confirmed in writing to the employee, and advising the employee that failure to adhere to the instruction may result in formal disciplinary procedures being instigated, is the most appropriate tool to deal with minor misconduct.

1.4
Where there is an allegation that an employee’s conduct continually, repeatedly, substantially or grossly falls short of required standards the formal disciplinary procedure will be applied.

2.  
Initial Action
2.1
Where a concern is raised which may potentially be dealt with under the Disciplinary Procedure, there needs to be some preliminary fact finding to establish the basic details to assess whether the Disciplinary Procedure is the most appropriate mechanism to use.  This preliminary assessment should also include consideration of whether the individual has a protected characteristic (e.g. a disability) that needs to be taken into account.  

2.1
Investigation Assuming the initial fact finding shows that the Disciplinary Procedure is the most appropriate mechanism to use, a senior manager will then commission a formal investigation and agree terms of reference for the investigation. At the earliest possible opportunity an employee should be informed of the complaint made against them and that an investigation will take place.  

2.2
Consideration may be given to suspending an employee at the beginning of an investigation, depending on the nature of the allegation (see 3.0)

2.2
The Investigating Officer or Presenting Manager should have no prior knowledge of the case and there should be no conflict of interest. 

2.3
The Investigating Officer should find out all the relevant facts promptly.  These should be made known to the employee so that he/she has the opportunity to respond at an investigatory interview.  If there are witnesses, statements should be obtained from them at the earliest opportunity.  These should be signed and dated and the witnesses should be made aware that they may be asked to attend at a disciplinary hearing.

2.4
It should be made clear to the employee at this stage that this is an investigation only and not a disciplinary hearing.

2.5
During any investigatory interviews, the employee has the right to be accompanied by an accredited trade union official or work colleague.  Fellow workers do not have to accept a request to accompany an employee.

2.6
Information gathered during an investigation should be put together as a written report and sent to the commissioning officer for consideration.

2.7
At the end of the investigation there are the following possible courses of action open to the manager appointed to hear the case:

· Take forward to a disciplinary hearing.

· No further action where there is insufficient evidence or the employee provides a satisfactory explanation

· Arrange management guidance

2.8
The course of action should be notified to the employee in writing.

3.
Suspension
3.1
Where there are concerns such as health and safety, a risk to property or risks to people e.g. safeguarding issues affecting service users, or other concerns that might jeopardise the investigation, consideration as a last resort based on an assessment of risk should be given to a period of suspension with full pay whilst an unhindered investigation is conducted.  The manager should consider whether there are alternatives to suspension, such as temporary transfer.  Suspension should only be imposed after careful consideration and should be reviewed to ensure the length is no longer than reasonably necessary.  Before suspending an employee, advice must be sought from a member of Human Resources.  

3.2
The employee should be informed in writing why they are being suspended.   The provision for suspension is not, in itself, to be regarded as a disciplinary action and does not involve any prejudgment.  Whether the employee is suspended or not must not be taken as an indication that any misconduct will, or will not, be deemed to be gross misconduct.
3.3
No action under this procedure, including suspension will take place in respect of an officer who is an accredited representative of a trade union, and whose status has been notified to the authority in writing, until the circumstances of the case have been discussed with a full-time official of the trade union concerned.

3.4
During the period of suspension the employee must adhere to any conditions set out in the letter of suspension. Any breach of those conditions may result in pay being stopped immediately, and may of itself be a ground for disciplinary action. The conditions of suspension are as follows:

· The employee must be contactable by management.

· They must not attend their workplace unless it is agreed by their manager.  They must not discuss the allegations with any other employees, service users or service user’s families without permission. They may of course contact their accredited trade union representative and their support officer if one has been allocated.  They must not contact any other employee, client or person specified in writing by management.

· If appropriate, they must return keys and other council property, and collect any personal belongings, under supervision.  Access to ICT should be disabled (e.g. Click into Cheshire).

3.5 Suspension must not be allowed to become excessively long and should not normally exceed three months. HR and the appointed Trade Union or other representative should liaise on a regular basis as to the progress of the investigation and the employee informed accordingly.  Suspension will normally be reviewed monthly, and the outcome will be notified to the employee.
3.6 If the employee is not in a Trade Union, they should be allocated a contact officer, usually another manager in their service, who is not involved in any way with the investigation.  The contact officer is there to facilitate two way contact during the suspension.  If the employee is a member of a Trade Union, this role would normally be undertaken by their Trade Union Representative.
3.7 If an employee is sick during a period of suspension, they will be managed in accordance with the Absence Management Procedure. 
3.8 An employee who is suspended may still take annual leave that has already been approved, and may make further requests to take leave which will be considered by their manager in the usual way.
4.0
Setting up the Disciplinary Hearing

4.1
If the outcome of the investigation is that a disciplinary hearing is necessary, the employee should be provided with a copy of the Disciplinary Procedure and be advised of:
• place, date and time of the hearing.

• full details of the alleged offence(s) and given copies of all the supporting documentation.

• the right to be represented by an accredited trade union representative or work colleague.

• the right to submit documentation.

• the right to call witnesses. 

4.2 The letter will be handed to the employee or sent by recorded delivery. Reasonable time (a minimum of 5 working days) will be allowed between receipt of the letter and all supporting documents and the hearing so as to allow them to prepare their case. 

5.0 
Disciplinary Hearing 
5.1
The conduct of the hearing will be as set out in Appendix 1 to this procedure.

5.2
The Manager will be empowered to determine disciplinary action.  In cases involving potential dismissal this should be heard by a Head of Service or nominated officer. They will consider whether the employee's conduct justifies formal disciplinary action having regard to all the circumstances of the case including the gravity of any misconduct and any mitigating circumstances, including the employee's previous record.

5.3
The following disciplinary actions are available:

• verbal warning (which should be confirmed in writing)

• first written warning

• final written warning

• dismissal with notice

• summary dismissal

• in some circumstances, demotion/redeployment may be used as an alternative to dismissal, this will also include a final written warning and no pay protection or disturbance allowance will be given.

In some circumstances, for example the abuse of flexible working arrangements, in addition to a formal warning, an appropriate sanction might include withdrawing such facilities.

5.4
Any disciplinary action taken under this procedure will be confirmed by letter, signed by the Manager who conducted the hearing, and will either be handed to the employee or sent recorded delivery. The letter will state:

• the decision of the hearing and the disciplinary action being taken

• the reason for this

• the right of appeal

• in the case of warnings, the ways in which the employee's work or conduct must improve detailing, if appropriate, any assistance to be given and/or timescales in which the improvement is to be achieved. It will also state the period during which the warning is effective.

• in the case of a final written warning, the letter will clearly indicate the possibility of dismissal in the event of any further disciplinary action. 

5.5
The duration of warnings is as follows:

- Six months from the date of the disciplinary hearing for a verbal warning

- Twelve months from the date of the disciplinary hearing for a first written warning

- Twenty four months from the date of the disciplinary hearing for a final warning.  After twelve months this will revert to a first written warning.

5.6
In certain circumstances, the council has a statutory duty to refer the matter to the relevant professional or safeguarding bodies (e.g. the General Social Care Council and the Independent Safeguarding Authority).  The employee may also have a duty to refer the matter.

5.7
Provided the employee's conduct is satisfactory throughout the period, the warning will thereafter be disregarded for disciplinary purposes. However there may be occasions where an employee's conduct is satisfactory throughout the period the warning is in force only to lapse very soon thereafter. Where a pattern emerges and there is evidence of abuse, the employee's disciplinary record will be borne in mind when considering any further offences. 

5.8
Exceptionally, there may be circumstances where the misconduct is so serious that it cannot ever be completely disregarded for future disciplinary purposes. In such circumstances this will be made clear at the time the sanction is imposed and that any further misconduct may lead to dismissal.

5.9
In determining whether a warning is still ‘live’ and therefore should be taken into consideration should further misconduct occur, the relevant date is the date on which the later misconduct occurred, not the date of the hearing which may be some time later.  In other words, if an employee is on a warning at the time of the allegation, but this warning has expired by the time of the hearing, it will still be taken into consideration as a live warning.

6.0 
Appeal Rights
6.1
An employee has the right to appeal against any formal disciplinary action under this procedure. They must write to the appropriate Manager or Head of Service within 10 working days of receipt of the letter confirming the action. The letter should stipulate the grounds of the appeal, whether:

• The employee considers a finding or penalty to be unfair;

• New evidence has come to light; or

• the employee considers that the disciplinary procedure was not correctly applied, in which case the appeal would be a full re-hearing of all of the evidence.

6.2
Appeals against a verbal warning, first written warning or final written warning, or demotion will be to a more senior Manager. 

6.3
Appeals against dismissal will be to the Members Appeals Panel.

6.4
At the appeal the employee may be accompanied by an accredited trade union official or work colleague.

6.5
The conduct of the appeal hearing will be as set out in Appendix 2 to this procedure.

6.6
If as a result of an appeal, or for any other reason, disciplinary action is withdrawn, any written record of the matter will be removed from the employee's file. Any resulting reinstatement will be backdated to the final date of employment, pay will be reinstated and continuity of service will be preserved.

6.7
The Appeal Panel/ Senior Manager may, in the light of the appeal, vary the disciplinary action taken, increasing or decreasing the severity of the action taken. The employee will receive written confirmation of the outcome of the appeal as soon as possible.
7.0 
Hearing and Appeals
7.1
Where possible, the employee’s accredited trade union representative or workplace colleague will be consulted about the date and time of the hearing to ensure that this is convenient for them. If either cannot attend on the proposed date, the employee can suggest an alternative time and date so long as it is reasonable and is not more than 5 days later than the original date, or both sides may agree an alternative date beyond this period. 

7.2
If an employee is unable to attend a meeting for reason outside their
control and unforeseeable at the time the meeting was arranged (e.g. illness), a further date will be arranged. Where absence due to illness continues the Occupational Health Unit will be asked for advice on whether or not the employee is fit to attend a hearing.

7.3
If the employee fails to attend without good reason, a decision may be
taken in the employee’s absence.

7.4
Sufficient time will be given to enable the employee to prepare their response to the allegations. The hearing will be a minimum of 5 working days after they have been notified of the date of the hearing and the details of the management case. 

7.5
The decision at the Appeal Hearing is final.

8.
Minutes and Records 
8.1
Copies of hearing records will be given to the employee on request. In exceptional circumstances (for example to protect a witness) the Council reserves the right to withhold some information, the reasons for withholding the information will be made clear.

8.2
The following written records will be kept on the employee’s personal
file:

• the complaint against the employee
• the employee’s defence
• findings made and actions taken
• the reason for the actions taken
• whether an appeal was lodged
• the outcome of the appeal
• any grievances raised during the disciplinary procedure; and 
• subsequent developments.

9.  
Confidentiality 
9.1
All parties have a responsibility to deal with disciplinary issues in a
sensitive and confidential manner. 

9.2
Information shared as part of the disciplinary process is confidential and must not be used or published for any other purpose, except as required by legislation, for example referrals to the Independent Safeguarding Authority or General Social Care Council. Failure by the employee or manager to observe this requirement could, of itself, lead to further disciplinary action. 

APPENDIX 1
1
Conduct of Disciplinary Hearings 
The procedure to be followed at the disciplinary hearing will normally be:

1.1
The hearing will normally be conducted by a Manager (who may be from a different service area from that of the employee against whom the allegation has been made). They may be accompanied by an appropriately qualified advisor who will not have been involved in the investigation and whose role will be to assist in the conduct of the hearing.  Consideration should also be given to having a person present to take notes, although in more straightforward cases the advisor may undertake this role.

1.2
The manager conducting the hearing will satisfy themselves that the employee understands the purpose of the hearing, the nature of the complaint(s) and the possible implications arising from it.

1.3
The case against the employee will be presented normally by the responsible manager who has investigated the matter, or in certain exceptional circumstances such other officer with sufficient knowledge of the case. This manager will normally not be senior to the manager conducting the hearing. The presenting manager will describe the case and the presentation may include witnesses, written statements or other documents where these are necessary. If written statements or other documents are to be presented copies of these should normally be sent to the employee and/or their representative with the letter convening the hearing.

1.4
The employee and/or representative will be given the opportunity to question the presenting manager as well as any witnesses who may have given evidence, including those who have only made a written statement.  Witnesses will only be able to attend to give evidence and to be cross–examined.  All witnesses will be expected to attend, except in exceptional circumstances.

1.5
The employee or their representative will then be invited to respond to the case as presented. The employee may also produce witnesses, written statements or other documents in support of their case. Where the employee intends to submit written Statements of Case, these must be submitted at least five working days prior to the hearing. Where witnesses are Authority employees they will be given reasonable time off with pay to attend the hearing.

1.6
The presenting manager will be given the opportunity to question the employee, their representative and any witnesses called in their defence.

1.7
At any stage during the hearing the Manager conducting the hearing and any advisor may ask questions of the employee, the presenting manager or any other such person as they may consider appropriate in order to ascertain the facts and arguments. The formulation of views before the end of the hearing should be avoided.

1.8
The presenting manager will then be invited to make a closing statement not introducing any new material.

1.9
Finally the employee or their representative will be given the opportunity to make a closing statement also without introducing any new material.

1.10
If at any point the Manager hearing the case considers in the light of the information presented, that there is a need to collect additional evidence to assist in making a decision, they may adjourn the hearing to enable this to happen. This must be done quickly and the employee must have the opportunity to respond to the new evidence.

1.11
Both parties will withdraw to allow the Manager to review and consider the evidence in conjunction with their advisor.

1.12
The Manager will then recall both parties to inform them of their decision. The decision should normally be announced personally to the parties as soon as it is possible on the day of the hearing. If it is not possible to make a decision immediately the parties should be informed of this. In any event a decision must be made within five working days of the hearing. The decision should be confirmed in writing and delivered to the employee either by hand or recorded delivery with a copy to the trade union or other representative. 

APPENDIX 2
Disciplinary Appeals procedure 
For appeals against Verbal Warnings, First Written Warnings and Final Written Warnings and Demotions, Senior Managers will hear the appeal.

For appeals against Dismissal, these will be heard by the Members Appeals Panel.
 1.
In order to deal with the appeal expeditiously the hearing will normally take place within 20 working days of the appeal being lodged.

2.
The employee will be given in writing a minimum of 5 working days notice of the time and place of the hearing, and will be allowed to be represented by either their accredited trade union representative or work colleague. Where the employee intends to submit written Statements of Case, these must be submitted at least ten working days prior to the Appeal hearing. The procedure for the hearing will be circulated in advance.

3.
The procedure at the hearing will be as follows:

3.1
A Senior Manager (from a different service area from that of the employee against whom the allegation has been made) or Appeals Panel will hear the appeal with an HR advisor and a person acting as Secretary in attendance.  

3.2
Both parties will enter i.e. the Council’s representative (normally the Manager who took the original decision) and a Human Resources representative (who will not be a witness) and the appellant together with their representative. Witnesses will not enter at this stage. 

3.3 
The Senior Manager/Chair of the Appeals Panel will satisfy himself/herself that both parties are familiar with, and understand, the procedure to be followed at the hearing. 

3.4 
The Council’s representative will state the Council’s case and may call witnesses on an individual basis.  Witnesses will only be present for the duration of their evidence. 

3.5 
After the witness has given their evidence the Appellant or their representative will have an opportunity to ask questions of the witness. 

3.6 
The Senior Manager/Members of the Appeals Panel and their advisor will then have the opportunity to ask questions of the witness.

3.7 
The Council’s representative will have the opportunity to re-examine their witnesses on any matter referred to in the examination by the Senior Manager/Members of the Appeals Panel, their advisor, the Appellant or their representative. 

3.8 
At the conclusion of the Council’s evidence the Appellant or their representative and Senior Manager/Members of the Appeals Panel will have the opportunity to ask questions of the Council’s representative. 

3.9 
The Appellant or their representative will put their case and may call witnesses on an individual basis. Witnesses will only be present for the duration of their evidence.

3.10 
After the witness has given their evidence the Council’s representative will have the opportunity to ask questions of the witness.

3.11 
The Senior Manager/Members of the Appeals Panel and their advisor will then have the opportunity to ask questions of the witness.

3.12 
The Appellant or their representative will have the opportunity to re-examine their witness on any matter referred to in the examination by the Senior Manager/Members of the Appeals Panel, their advisor or the Council’s representative.

3.13 
At the conclusion of the Appellant’s evidence the Council’s representative, Senior Manager/Members of the Appeals Panel and their advisor will have the opportunity to ask questions of the Appellant or their representative. 

3.14 
The Council’s representative and the Appellant or their representative will have the opportunity to sum up their case if they so wish. The Appellant or their representative will have the right to make their final statement. Neither party may introduce any new evidence at this stage. 

3.15 
All parties, except the Senior Manager/Members of the Appeals Panel, their advisor and the Secretary will then withdraw. 

3.16 
The Senior Manager/Appeals Panel will then deliberate in private with their advisor and Secretary in attendance. If recall is necessary to clarify any points both parties will return notwithstanding only one is concerned with the point giving rise to doubt. 

3.17 
The Senior Manager/Chair of the Appeals Panel will announce their decision to the parties personally. This may not be immediately at the end of the appeal hearing as they may need time to consider.  The decision will then be confirmed in writing.

APPENDIX 3
Gross Misconduct

It is impossible to prescribe a common set of disciplinary standards covering all aspects of employment but the following examples may, depending on the circumstances, be considered as gross misconduct, and may therefore result in dismissal.  This list is neither exclusive nor exhaustive.

· Violence or the threat of violence to another employee/client.

· Harassment and bullying.

· Theft of Council or another person’s property.

· Deliberate falsification of any document.

· Criminal conduct at work.

· Corrupt or improper practice in breach of the Code of Conduct.

· Unlawful discrimination.

· Breaking the Council’s safety rules.

· Unauthorised use of Council property.

· Knowingly disclosing confidential information in breach of the Confidential Reporting Procedure (Whistleblowing).

· Neglect of duty or behaviour liable to bring the Council into disrepute.

· Breach of professional standards or requirements

· Breach of trust and confidence
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